The Commission,   in Pasula v.   Consolidation Coal Company,   2
FMSHRC 2786   (1980),  gave  its rationale as  to what must be shown
by a complainant  to establish a violation of section 105(c)(l).
The Fasula decision was  reversed in Consolidation Coal Company v,
Marshall7~663  F,2d  1211   (3d  Cir.   1982),  but  the Commission has
indicated in Northern Coal Company,   4 FMSHRC 126   (1982),   and  in
Phelps  Dodae  Corporation,   3 FMSHRC 2508  (1981),   that its Pasula
rationale was not changed by the court's  reversal which was
based on the  court's belief that the Commission had improperly
used certain evidentiary  facts.     Therefore,   the Fasula test is
still applicable law,  and according to Pasula  (2 FMSHRC 2799-
2800):

" & * the complainant  has  established a prima facie
case of a  violation of section 105(c)(l)   if a prepon-
derance  of the evidence proves   (1)   that he engaged in
a protected activity,   and   (2)   that the adverse action
was motivated in any part by the protected activity.
On these issues,   the complainant must bear the ultimate
burden of persuasion.     The employer may affirmatively
defend,  however,  by proving by a preponderance of all
the evidence  that,   although part of his motive was  un-
lawful,   (1) he was  also motivated by the miner's un-
protected activities,   and  (2)   that he would have taken
adverse action against  the miner in any event  for the
unprotected activities  alone.     On these issues,   the
employer must bear  the  ultimate burden of persuasion.
It  is not  sufficient  for  the employer .to show that  the
miner deserved to have been fired for engaging in the
unprotected activity;   if the unprotected conduct did
not originally concern the employer enough to have re-
sulted in  the  same  adverse  action,  we will not  consider
it.     The  employer must   show that he did in fact con-
sider the employee  deserving of discipline for engag-
ing in the unprotected activity alone and that he would
have disciplined him in any event.     [Emphasis is
integral part of quotation.]

I believe  that  the  evidence   shows that  Justice and Harris
engaged  in a protected activity.     Both of.them claimed that  the
brakes were defective on the end loader.     Fitch, who was the
primary equipment operator,   said  there was nothing whatsoever
wrong with the loader's brakes, but McGinnis,  who also operated
the loader at  times,   candidly stated that while he had no diffi-
culty in operating the loader,  even on a grade,  he would have to
admit that the  brakes were not as effective as they might have
been.    Justice  is a mechanic,  and his testimony about volunteering
to move  the slack adjuster sounds very much like something  that
might have occurred.    McGinnis'  mechanic refused "to let Justice
perform that work because he felt  it would take excessive  time  to
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